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pears on page 3, graduated from the U. S. Naval Acad- ‘im] 
emy in 1926. Designated a Naval Aviator in 1929, he has saf 
spent the major portion of his career in naval aviation. on 
He has had extensive flying experience and has received nee 
numerous combat awards as a result of his participa- 
tion in World War II with aviation units. He became ai 
Deputy Chief of Naval Operations (Air) in May 1958. +e 
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THE FEDERAL AVIATION ACT OF 1958 


BY VADM ROBERT B. PIRIE, USN 
DEPUTY CHIEF OF NAVAL OPERATIONS (AIR) 


N AUGUST 23, 1958 the President signed 
into law Senate Bill S-3880 which consoli- 
dates and modernizes many existing aviation 
statutes. This law establishes a Federal Avia- 
tion Agency (FAA) and marks a historic mile- 
stone in the government’s role in aviation. Into 
this new and independent agency will be consoli- 
dated the functions of the present Civil Aero- 
nautics Administration (CAA), the Airways 
Modernization Board (AMB), certain air traffic 
and safety regulatory functions of the Civil 
Aeronautics Board (CAB), certain air traffic 
and air navigation functions and facilities 
presently within the Department of Defense, as 
well as the functions of a variety of committees 
and commissions. Except as noted, the law also 
continues the Civil Aeronautics Board with sub- 
stantially the same powers as it previously held. 
These include commercial aviation route and 
rate making powers, as well as the authority to 
determine “probable cause” in civil aircraft 
accident investigations. 

These significant and sweeping changes will 
touch practically every segment and interest in 
American aviation. They were intended to re- 
move the myriad of obstacles which have here- 


~ tofore impeded prompt and decisive actions to 
‘improve the nation’s air traffic control and 


safety record. These changes were fashioned 
on the anvil of experience and demonstrated 
need. There is every reason to believe that the 
operation of this new law will justify the ex- 
pectations of its proponents in that it will result 
in prompt and extensive improvements. 

The Administrator of the FAA will be a vir- 
tual aviation czar. He will be the manager of 
the nation’s federal airways, the authority on 
air space, the author of our air traffic rules (e. g., 
Civil Air Regulations, Part 60, the air traffic 
bible), and the head of research and develop- 
ment for the nation’s Common System of Air 
Traffic Control and Navigation. FAA actions 


and policies will, therefore, have a very consid- 
erable influence upon Naval Aviation. It is the 
intent of the law that the agency eventually 
assume all air traffic control functions and re- 
sponsibilities at military bases. While this 
transition may take place in the near future with 
respect to approach, departure and enroute 
traffic control at Navy fields, the Navy must 
retain sufficient of its shore based billets for 
tower operators to permit shore rotation and 
training for its fleet air traffic control personnel. 

The Act recognizes the fact that movements 
of aircraft of the armed services account for 
approximately thirty to forty percent of all 
domestic air traffic. In order to insure that the 
interests of the national defense are properly 
safeguarded and that the FAA Administrator 
has professional technical advice on matters 
affecting the military, the new law provides that 
the agency shall be staffed by active duty mili- 
tary personnel as well as civilians. A person so 
detailed will not be subject to the control of the 
department from which he was detailed with 
respect to his responsibilities within the FAA. 
This marks the first time the services have par- 
ticipated in another agency of the government 
in such proportions. Thus, the qualifications 
and abilities of those assigned will, in large 
measure, determine the extent to which this new 
agency will accept the Navy trained expert in 
such matters as development of the Common 
System and administration of the national air 
space. Accordingly, we propose to detail to the 
FAA the best qualified officers available for this 
duty. 

The Navy has every reason to support this 
organization and wish it well. The following 
JAG JOURNAL articles LEGISLATION FOR 
THE JET AGE, which I am happy to endorse, 
should prove most informative to lawyers, avia- 
tors, and all those who maintain an interest in 
the aeronautical progress of the United States. 
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THE TAX SHELTER 


Social Security and Your Retirement Plans 


In THE APRIL 1957 issue of the JAG Journal there 
appeared an authoritative and timely article on Social 
Security. If you are like many who were not yet think- 
ing of retirement, you probably didn’t give it more than 
a passing glance. Recent events, however, have given 
cause to a large number of naval personnel to dust off 
those retirement plans that have been lying in the “sus- 
pense” drawer. Many may be interested in taking a 
good look at the number of Social Security “quarters of 
coverage” which they have to their credit and at how 
many they will need in order to attain full coverage. 
This may be an important factor in a decision of whether 
or not to go into private employment upon retirement— 
or for that matter when to retire. 

To review. To be fully insured (1) when you reach 
retirement age (65 for men and 62 for women); (2) if 
you become disabled; or (3) when you die—you will gen- 
erally need ONE quarter of coverage for each Two full 
calendar quarters after 1950. Of course you never need 
more than 40 quarters for full coverage. (Maximum 
benefits are a different matter.) The following table 
will show you how many quarters of coverage you need 
at the time you reach retirement age: 


Year in which you reach Jan Jul 
retirement age Jun Dec 
NI acerca cinta canescens a eniearenasepimmaioniaiemanaaaial 18 19 
DE cones cesikeh on coee tadniet ad an tnarpsctge <omins sures ay igen ema 20 21 
RE en gettin aas ages 22 23 
DE hE Acacimeu on wensceaee aes ae 24 25 
ih bed ainwedetacennedcnaa aibere 26 27 
Pe kiss ind indtacninttnendbd beaten 28 29 
; SEE EY CE nen scee vee esene tere eet ere ene 30 3631 
EE ene ee ewe ee ae rene ener 82 33 
a ae a ee ee ee er rene 84 35 
ai aca achinsinapin pn ell Dacia ameaadiinaionipn 36 37 
ial cath tia cinch cccicins Ioannina ainda ae 38 39 
Oe iit icnaingnanmmaunauemmeneteds 40 40 


Under a special provision of law you may be fully in- 
sured if you have quarters of coverage in all but four of 
the calendar quarters after 1954. 

Those military personnel who leave the service with 
retired pay based on years of service will go into the 
Social Security program with the FREE calendar quarters 
for the years 1951 through 1956 and EARNED quarters 
after 1956. At the close of 1958 such personnel would 
have a total of 32 quarters as follows: 


1951-1956—F ree quarters__......---.._--.-- 24 
1957—Earned quarters_..........-...-.----- 4 
1966—Earned quarters........................ 4 

a ee Sere Se 32 
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This means, of course, that only eight additional quar- 
ters in covered employment or in self-employment would 
be needed for full coverage (40 quarters). Those who 
were working for wages prior to entry into the service 
would probably already have enough quarters of credit 
to be fully insured. If you are not sure, you may learn 
the status of your account by writing to the Social 
Security Administration, Baltimore 2, Maryland. 


< EMEMBER THAT servicemen have free coverage for 
the World War II period from 16 September 1940 to 
24 July 1947; and for the post World War II period from 
25 July 1947 to 31 December 1956. But this entire cover- 
age is free only if the serviceman, when separated, is not 
entitled to retired pay computed on years of service dur- 
ing either period. 

The coverage based on the years prior to 1951 may 
terminate if the individual counts those same years in 
computing benefits under another Federal retirement 
system (except V. A.). The law does provide, however, 
that the free quarters given for the period from 1951 
through 1956 may be available, even if naval retirement 
pay is computed on these same years. 


A\N IMPORTANT point to bear in mind upon retire- 
ment is that your currently insured status will continue 
after leaving the service only as long as you have at 
least 6 quarters of coverage within the preceding 3 years. 
For example, a member who is released or separated and 
who had received during that year the maximum earn- 
ings of $4,800 ($4,200 in 1957 and 1958), will remain 
currently insured until the 7th quarter after the close of 
that year unless he is employed. If he earns less than 
the maximum of $4,800 in the year of separation, then 
he is currently insured only until the 7th quarter after 
the last quarter during which he received $50 or more in 
wages. Should the member die after more than 7 
quarters without having gotten into “covered employ- 
ment”, his “currently insured” status would have lapsed 
unless his account meets the “half of the time” test. 
(Under this test if he has been covered for one half the 
quarters between 1950 and up to, but excluding, the 
quarter in which he died, then his survivors would 
benefit.) 

As you know, the amount of benefits you and your 
family derive from Social Security is determined from 
your average monthly earnings. Your average monthly 
earning during the “free quarters” given military per- 
sonnel is based on $160 a month. Consequently, if you 
need count your free quarters your benefits will be 
appropriately in a lesser amount. Your object in con- 
tinuing “covered employment” after retirement may 


(Continued on page 26) 
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LEGISLATION FOR THE JET AGE 


A COMMON SYSTEM FOR AIRWAY CONTROL 


BY LCDR EDWARD F. McGONIGLE,* USNR 


INCE 1940, governmental direction of civil 
aviation in the United States has come pri- 
marily from two sources. The original single 
body set up by the Civil Aeronautics Act of 
1938? was split down the middle in 1940.2, On 
the one hand the day-to-day operational func- 
tions of the Civil Aeronautics Administration— 
maintenance of airways beacons, inspection of 
aircraft for air-worthiness, and the like—were 
transferred to the Department of Commerce. 
On the other hand the formulating of economic 
regulations, rule-making and aircraft accident 
investigations remained in the Civil Aeronautics 
Board which continued as a separate and inde- 
pendent governmental entity. The split, 
coupled with the mushrooming of various ad- 
visory bodies which attempted to take into ac- 
count the commingled interests of military, 
commercial and private aviation, spread avia- 
tion responsibilities over several executive as 
well as independent authorities. 

As the jet age approached, there grew a con- 
cern that such divisive tendencies delayed re- 
quired reforms. Airway congestion coupled 
with near sonic speeds demonstrated a need for 
developing common controls for airlines, private 
aviation and military aviation. The problem of 
attaining a common system of control for civil 
and military aircraft was, in February 1956, 
placed in the hands of Mr. Edward P. Curtis as 
Special Assistant for Aviation Facilities Plan- 
ning by the President. 

Tragedy struck the airways on June 30, 1956. 


*Lieutenant Commander Edward F. McGonigle is presently on duty 
in the Civil Law Division, Office of the Judge Advocate General. 
He received his A.B. in 1938, his A.M. in 1939 from Harvard Uni- 
versity, and his LL.B. from the University of Virginia Law School 
in 1951. Lieutenant Commander McGonigle was designated a naval 
aviator in 1943. Since that date he has had extensive naval aviation 
experience, From 1943 to 1947 and from 1951 to 1957 he served with 
various carrier based aircraft squadrons. In addition to his many 
other aviation qualifications he has qualified in jets. 

- 49 USC 401 et seq. 

2. By the institution on June 30, 1940, of Reorganization Plans III 

and IV of 1940; see Sec. 7, 54 Stat. 1233, and Sec. 7, 54 Stat. 1235 
and 1236. 





— 


A mid-air collision involving United and TWA 
aircraft occurred over the Grand Canyon and 
caused the loss of life of 128 passengers and 
crew. The catastrophe shocked America and 
gave great impetus to the demand for common 
eontrol of military and civilian aviation by a 
single independent agency. This impetus was 
accelerated by the occurrence of another mid- 
air collision over Las Vegas, Nevada, on April 
21, 1958. <A military jet aircraft and an air- 
liner collided. All persons aboard both air- 
craft were killed. 


In MAY of 1957 the Curtis report was sub- 
mitted to the President. The report advo- 
cated the establishment of an independent avi- 
ation agency to further the common control of 
military and civilian aircraft. To that agency 
would also be added the Airways Modernization 
Board which was established by an enactment 
approved by the President on August 14, 1957.° 
The target date for Congressional legislation on 
common control was at first set for 1960. It 
was then moved forward to 1959. On May 20, 
1958 America was informed of another mid-air 
collision. A Capital Airlines “Viscount” and 


.an Air National Guard jet collided over Bruns- 


wick, Maryland. All but the jet pilot were 
killed. On June 13, 1958 the President submit- 
ted a message to the Congress recommending 
the earliest possible creation of an independent 
Federal aviation agency.* The President said: 

“. . . Recent mid-air collisions of aircraft, 
occasioning tragic losses of human life, have 
emphasized the need for a system of air traffic 
management which will prevent, within the 
limits of human ingenuity, a recurrence of such 
accidents. 

In this message, accordingly, I am recom- 
mending to the Congress the establishment of 
an aviation organization in which would be con- 


3. Airways Modernization Act of 1957, 71 Stat. 349. 
4. H. Doc. 406, 85th Congress, 2nd Session. 
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solidated among other things all the essential 
management functions necessary to support the 
common needs of our civil and military avia- 
tion .. .” 


THE Federal Aviation Act of 1958 ° became law 
on August 23, 1958. Its purpose was set forth 
as: 


“An Act to continue the Civil Aeronautics 
Board as an agency of the United States, to 
create a Federal Aviation Agency, to provide 
for the regulation and promotion of civil avia- 
tion in such manner as to best foster its devel- 
opment and safety, and to provide for the safe 
and efficient use of the airspace by both civil 
and military aircraft, and for other pur- 
poses ;” 


Once again, as in 1938, the government’s avia- 
tion agency stands upon its own feet, no longer 
a part of any other Executive Department. The 
Civil Aeronautics Board remains a separate or- 
ganization with substantially the same powers 
as it had under antecedent legislation; these 
include the responsibility for investigating 
crashes and assessing “probable cause”.* It is 
interesting to note that Section 701 (g) of the 
Act specifically prohibits the FAA Administra- 
tor or his representatives from participating in 
the determination of “probable cause” by the 
Civil Aeronautics Board, although the Admin- 
istrator may participate in the investigation. 
The wisdom of this prohibition is readily ap- 
parent. The facilities administered by the Ad- 
ministrator may have contributed to a given 
accident. This prohibition precludes the Ad- 
ministrator from being a “judge in his own 
cause.” 

For accidents involving both military and 
civilian aircraft, the law makes it mandatory 
that the Board allow participation in the inves- 
tigation by appropriate military authorities. 
For accidents involving solely military aircraft, 
representatives of the Administrator must be 
provided participation by the military authori- 
ties if any facility of the Administrator may 
have been involved in the accident; where no 
Agency facility is involved the military author- 
ities are required to provide any information to 
the Administrator which might contribute to 
the promotion of Air Safety.’ 

Provision for convening a Special Board of 


5. Sponsored by Senator Monroney, 8S. 3880 became Public Law 
85-726, 25th Congress, 72 Stat. 731. 

6. The CAB also retains its functions concerning rate-making and 
economic matters generally; see Sec. 401 et seq. 

7. Sec. 702 (a). 


JAG JOURNAL 





Inquiry has been included in the Act. This 
Board is to be composed of one member of the 
CAB, and two members representing the public, 
appointed by the President. The CAB member 
acts as chairman. Such a special board is con- 
vened only in accidents “involving susbtantial 
questions of public safety in air transporta- 
tion.”*® The primary reason for this Special 
Board appears to be a need for the public to have 
more complete representation. Such Boards 
will require the presence of only one member of 
the CAB in the investigation of a serious acci- 
dent. In view of the great length of time often 
required to ferret out the exact cause of an air- 
craft accident, and the concurrent demand upon 
Board Members’ time in rate-setting cases, this 
feature may well prove an important help to a 
Board heavily burdened with dockets. 


THE POWERS of the FAA Administrator are 
substantially enlarged by the Act. This ap- 
pointment is to be made by the President, with 
the advice and consent of the Senate. It is man- 
datory that he have had experience in a field 
directly related to aviation. He can have no 
pecuniary interest in, or own stocks or bonds of, 
any aeronautical enterprise.® In addition to the 
supervisory responsibilities which the Adminis- 
trator of the Civil Aeronautics Administration 
had in respect to aircraft and pilot certification, 
civilian airport control, maintenance of Air 
Traffic Control Centers, and other similar oper- 
ational matters, the Administrator under the 
present Act has several additional important 
powers. 

One of these is his paramount position in the 
establishment of new civilian airports, and any 
substantial alteration (such as runway-length- 
ening) of existing civilian airports. Federal 
funds may be employed for construction or ex- 
pansion of civilian airports only after certifica- 
tion by the Administrator that such construc- 
tion or expansion is appropriate. Inasmuch as 
almost all airports of any consequence are now 
financed either for original construction or en- 
largement by Federal monies, in part or in 
whole, this gives the Administrator an import- 
ant control over the sites of future airports and 
runway extensions of present airfields. 

This is an important element in keeping under 
proper control the possible conflicts in traffic 
patterns for take-offs and landings of aircraft 
from two or more nearby airfields. It may, and 


8. Its members are required to have prior aviation experience and 
no pecuniary interest in the aviation enterprise involved in the 





particular accident. Sec. 708 (a). 
9. Sec. 301 (b). 
10. Sec. 308 (a). 
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quite likely will, result in the determination by _ 


the Administrator that, of two comparable air- 
ports, one in the future will handle jet aircraft, 
while the other will be limited to propeller air- 
craft—or be shut down entirely. This may be a 
high price to pay for aircraft of ever-increasing 
performance, but it is a necessary price for 
aviation safety. 

As the bill was originally introduced, the Ad- 
ministrator would have had a comparable veto 
power over the construction or alteration of 
military airports. However, after the appear- 
ance of Air Force and Navy representatives in 
lengthy testimony at the Committee Hearings, 
the Bill as enacted required that, where a dis- 
agreement occurs between the Administrator 
and the Department of Defense concerning the 
establishment or enlargement of military air- 
ports or missile sites, the question may be ap- 
pealed to the President for final determination. 
Prior notice of such construction must, however, 
be given the Administrator." 

The Administrator also has the power to set 
apart restricted and prohibited areas, hereto- 
fore prescribed by the President and the Civil 
Aeronautics Board.” He is given the unques- 
tioned power of designating airspace areas for 
national defense purposes after consultation 
with the Department of Defense. He has the 
authority to restrict the movement of certain 
civilian aircraft within these airspace reserva- 
tions. He has also been granted the power to 
make rules and regulations for navigable air- 
space.”® 


Tus NEW law requires the Administrator to 
have the military participate in the regulation 
and protection of air traffic—specifically in the 
fields of air navigation facilities, research and 
development, and the allocation of airspace. To 


11. Sec. 308 (b). 

12. Sec. 307 (a) and sec. 1202. 

13. “The Administrator is authorized and directed to develop plans 
for and formulate policy with respect to the use of the navigable 
airspace; and assign by rule, regulation, or order the use of the 
navigable airspace under such terms, conditions, and limitations 
as he may deem necessary in order to insure the safety of air- 
craft and the efficient utilization of such airspace. He may modify 
or revoke such assignment when required in the public interest.” 
See Sec. 307 (a). Navigable airspace is defined by Section 101 (24) 
as “airspace above the minimum altitudes of flight prescribed by 
regulations issued under this Act, and shall include airspace 
needed to insure safety in take-off and landing of aircraft.” 

The applicable part of the Declaration of Policy for the Admin- 
istrator is in Sec. 103 (ce): 

“(The Administrator shall consider as in the public interest] 
The control of the use of the navigable airspace of the United 





States and the regulation of both civil and military operations in’ 


such airspace in the interest of the safety and efficiency of both.” 


maintain the Agency’s independence as much as 
possible, the language of the Act places a com- 
plete separation between the military person 
who has been assigned to the Administrator for 
duty and his Service, insofar as Service control 
over transferred personnel carrying out Agency 
duties is concerned." 

The Deputy Administrator is also to be ap- 
pointed by the President, by and with the advice 
and consent of the Senate. He may be an officer 
on active duty with the Armed Forces, except in 
the circumstance where the Administrator is 
a former regular officer of the Armed Forces.* 

The various areas of military participation in 
the Agency’s work will, of course, take some time 
to be developed in a mutually satisfactory ar- 
rangement. One great help, however, may be 
the use of military techniques and equipment 
in the radar and electronic fields for both civilian 
and military aircraft surveillance and control. 


Ir IS recognized that absolute and complete 
adherence at all times to the air traffic rules 
issued pursuant to the legislation would, in cases 
of military emergency, be impossible. The Act 
allows the military authorities to deviate from 
the rules under conditions of urgent military 
necessity. Prior notice is required to be given 
to the Administrator as early as possible, so as 


14. In view of its interest to the Armed Forces, the complete Section 

302 (c) is reproduced here: (1) In order to insure that the 
interests of national defense are properly safeguarded as to the 
needs and special problems of the armed services, the Admin- 
istrator shall provide for participation of military personnel in 
carrying out his functions relating to regulation and protection 
of air traffic, including provision of air navigation facilities, and 
research and development with respect thereto, and the alloca- 
tion of airspace. Members of the Army, the Navy, the Air Force, 
the Marine Corps, or the Coast Guard may be detailed by the 
appropriate Secretary, pursuant to cooperative agreements with 
the Administrator, including such agreement on reimbursement 
as may be deemed advisable by the Administrator and the Secre- 
tary concerned, for service in the Agency to effect such partici- 
pation. 
(2) Appointment to, acceptance of, and service as Deputy Admin- 
istrator or under such cooperative agreements shall in no way 
affect status, office, rank, or grade which commissioned officers 
or enlisted men may occupy or hold, or any emolument, perquisite, 
right, privilege, or benefit incident to or arising out of any such 
status, office, rank, or grade. No person so detailed or appointed 
shall be subject to direction by or control by the department from 
which detailed or appointed or by any agency or officer thereof 
directly or indirectly with respect to his responsibilities under this 
Act or within the Agency. 








(3) The Administrator, within six months of the effective date 
of this paragraph and semiannually thereafter, shall report in 
writing to the appropriate committees of the Congress on agree- 
ments entered into under this subsection, including the number, 
rank, and positions of members of the armed services detailed 
pursuant thereto, together with his evaluation of the effectiveness 
of such agreements and assignments of personnel thereunder in 
accomplishing the purposes of such subsection. 

15. Sec. 302 (b). 


16. See. 307 (f). (Continued on page 22) 
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CAPTAIN WILLIAM C. MOTT, USN 
Deputy Judge Advocate General 


Captain William C. Mott, U. S. Navy, has been named 
the Deputy Judge Advocate General of the Navy. 
Captain Mott comes to his new assignment having served 
since August 1956 as Special Assistant for Legal and 
Congressional Matters to the Chairman of the Joint 
Chiefs of Staff. 

Upon graduation from the U. S. Naval Academy in 
1933, Captain Mott resigned his Commission and en- 
tered the George Washington University Law School. 
After receiving his LL.B., he was admitted to the Bar 
for the District of Columbia and practiced law as a 
patent attorney until 1940 when he reentered the naval 
service with a Commission of Lieutenant (junior grade). 
He served in the Office of Naval Intelligence until 1942 
when he became Assistant Naval Aide to the President. 
Following graduation from the Naval War College in 
1943, Captain Mott served as Flag Secretary and Legal 
Officer on the Staffs of Commander Carrier Division 
Two until 1944 and of Commander Amphibious Force, 
U. S. Pacific Fleet until 1946. He received numerous 
combat awards during World War II including the 
Legion of Merit with Combat “V”. 

Since 1946 Captain Mott has served in the Office of the 
Chief of Naval Operations in connection with liaison 
functions with the Department of State and the United 
Nations; as Head of International Law Branch, Office of 
the Judge Advocate General; as Legal Officer on the 
Staff, Commander in Chief, U. S. Pacific Fleet; as Com- 
manding Officer U. S. Naval School (Naval Justice) 
Newport, Rhode Island; and, as District Legal Officer, 
Ninth Naval District. 
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CAPTAIN WILFRED A. HEARN, USN 
Assistant Judge Advocate General 


Captain Wilfred A. Hearn, U. S. Navy, has been 
named to succeed Captain Robert D. Powers, Jr., U. S. 
Navy, as the Assistant Judge Advocate General (Inter- 
national and Administrative Law). Prior to assuming 
this billet Captain Hearn was the Director of the Inter- 
national Law Division, Office of the Judge Advocate 
General. Captain Hearn attended the University of 
Maryland and received his LL.B degree from the George 
Washington University in 1931. He became a member 
of the Bar of the District of Columbia in 1931 and of 
the Bar of the State of Tennessee in 1935. 

Prior to entering the naval service in 1942, Captain 
Hearn was engaged in the private practice of law in 
Memphis, Tennessee. He served throughout World War 
II as an aviation ground officer. During this period, he 
attended the United States Navy School of Military 
Government at Princeton University. 

In 1946 Captain Hearn transferred to the Regular 
Navy as a law specialist. He has served tours in the 
Office of the Judge Advocate General as Chief Tax Offi- 
cer; Director of the General Law Division; Director of 
the Administrative Division; and, Director of the Inter- 
national Law Division. 

In addition, Captain Hearn served as District Legal 
Officer for the Fourteenth Naval District from 1950 to 
1952, and in 1955-1956 attended the Advance Course of 
the Army’s Judge Advocate General School at the Uni- 
versity of Virginia. He served as advisor to the U. S. 
Delegation to the 1958 Law of Sea Conference in Gen- 
eva 1958. He is a member of the American Bar Asso- 
ciation, Federal Bar Association and American Society 
of International Law. 
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CAPTAIN MACK K. GREENBERG, USN 
Assistant Judge Advocate General 


Captain Mack K. Greenberg, U. S. Navy, has been 
named to succeed Captain Robert A. Fitch, U. S. Navy, 
as the Assistant Judge Advocate General (Personnel, 
Reserve and Management). He had, since 1956, been 
serving in the Office of the Judge Advocate General as 
Director of Military Personnel; as Special Assistant to 
the Assistant Judge Advocate General (Personnel, 
teserve and Management) ; and, as the Public Informa- 
tion Officer for the Office of the Judge Advocate General. 

Upon graduation from the Boston University School 
of Law and admission to the Massachusetts Bar in 1928, 
Captain Greenberg entered the private practice of law. 
He was called to active duty in 1942 and served in both 
the European and Pacific areas. Captain Greenberg’s 
World War II combat awards include the Bronze Star 
Medal. 

In 1946 Captain Greenberg entered the Navy Law 
Program. From 1946 to 1949 he served in the Military 
Law Division, Office of the Judge Advocate General 
and then as Counsel for the Secretary of the Navy’s 
Physical Retirement Review Boards. He became the 
Executive Officer of the U. S. Naval School (Naval Jus- 
tice) Newport, Rhode Island, in 1950 and from that 
duty joined the Staff of the Commander Services 
Forces Atlantic Fleet as the Staff Legal Officer. In 
1955 he became the District Legal Officer for the Po- 
tomac River Naval Command. 

Captain Greenberg is a member of the Federal District 
Bar, the Civilian Court of Appeals for the District of 
Columbia, the Court of Military Appeals and the Su- 
preme Judicial Court of Massachusetts. He is a mem- 
ber of the American Bar Association, the Federal Bar 
Association, the Massachusetts Law Society and the 
Judge Advocate General Association. 





CAPTAIN JOHN OWEN, USN 
Assistant Judge Advocate General 


Captain John Owen, U. S. Navy, who has been named 
to succeed Captain George A. Sullivan, U. S. Navy, as 
Assistant Judge Advocate General (Military Justice) 
comes to the Office of the Judge Advocate General from 
a three year tour as District Legal Officer, Fourteenth 
Naval District and Legal Officer, Hawaiian Sea Fron- 
tier, and U.S. Naval Base, Pearl Harbor. 

Captain Owen has been a member of the New York 
State Bar since 1937 and was engaged in the private 
practice of Law in upper New York State when he was 
called to active duty in 1940. 

He served in various assignments with the Office of 
Naval Intelligence from 1940 to 1945 and at the close of 
World War II was returned to inactive duty. He was 
recalled to active duty in December 1945, again with the 
Office of Naval Intelligence, where he served until his 
transfer to the Regular Navy as a Legal Specialist in 
1947. Since then he has served in various legal billets. 
His assignments have included the Legal Officer, Naval 
Air Material Center; Acting District Legal Officer, 
Fourth Naval District; General Court-Martial Branch, 
Office of the Judge Advocate General; District Legal 
Officer, Tenth Naval District; Legal Officer, Caribbean 
Sea Frontier; Head, General Affairs Branch and Di- 
rector Consultant Division, Office of the Judge Advo- 
cate General; and, Special Counsel to the Assistant 
Secretary of the Navy for Air for Personnel Security 
Matters. Captain Owen is a member of the New York 
State Bar Association, the Federal Bar Association and 
the American Bar Association. 
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THE STATE OF THE LAW 


THE RULE OF MULTIPLICITY 


MULTIPLICITY IS defined in Black’s Law Dictionary 
as “undue variety.”* Certainly all agree that an 
undue variety of charges should not be brought against 
an accused. Yet what is undue? It is the rule of mul- 
tiplicity that sets the limits and separates the due va- 
riety from the undue. The framers of the Manual for 
Courts-Martial, United States, 1951 sought to follow the 
Federal rule concerning multiplicity? which distin- 
guishes multiplicitous findings and multiplicitous sen- 
tences. The accused may be found guilty of two or more 
offenses arising out of the same act or transaction, 
without regard to whether the offenses are separate; 
but punishment may only be imposed upon separate of- 
fenses for which an accused is found guilty.‘ 

What are separate offenses? This determination has 
been the pivotal point in each of the several tests of 
multiplicity heretofore adduced.’ Recently the courts 
have become concerned that too many charges are arising 
from singular miscreant acts and that retification (in 
cases involving both guilty and not guilty pleas) is sel- 
dom affected during trial or upon review. This concern 
suggested a “common sense approach” as the criteria 
for drafting charges and specifications and there has 
been a reappraisal of the question of multiplicitation by 
both the Federal Judiciary and the Court of Military 
Appeals. The Manual states, in paragraph 76a (8), 
that “* * * the offenses are separate if each offense 
requires proof of an element not required to prove the 
other * * *” This statement is too succinct—too over- 
simplified—to serve as an adequate “test” and has caused 
the Court of Military Appeals to wrestle often with the 
problem of multiplicitous charges and specifications in- 
terposed by the Manual’s framework. 

Two recent decisions of the Court of Military Appeals, 
U.S. v. Posnick* and U. S. v. Modesett,’ are worthy of 
note in this aspect. They spell out the rule for the deter- 
mination of “ESSENTIAL ONENESS” *. 


IN THE Posnick case, the Court of Military Appeals 
considered the separateness of the offenses (1) missing 
movement (Article 87, UCMJ) and (2) unauthorized 
absence (Article 86, UCMJ) in a fact situation where 
the basis for the two offenses was the same absence. The 
Court determined that logically every missing movement 
offense includes an unauthorized absence in addition to 


1. Black’s Law Dictionary, 3rd Ed., p. 1212. 

2. Legal and Legislative Basis, MCM, pp. 77, 78. 

3. Para 74b (4), MCM, 1951. 

4. Para 76a (8), supra. 

5. See Guy, Multiplicity, JAG Journal, Jul. 55, p. 21. 
6. 8 USCMA 201, 24 CMR 11. 

7. 9 USCMA 152, 25 CMR 414, 


8. So named by Chief Judge Quinn in the opinion in the Modesett 
case, supra. 
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other factors. The Court reasoned that these other fac- 
tors were circumstances that aggravated the offense of 
unauthorized absence which offense could be further 
aggravated by the subjective cause of the accused’s ab- 
sence—neglect or design. From this reasoning it fol- 
lowed that unauthorized absence was a lesser included 
offense of missing movement in a fact situation where 
one absence begets both charges. The Court held that 
the offenses therefore were not separate but were multi- 
plicitous. In its opinion in Posnick the Court admon- 
ished against semantical manipulation: 

“* * * [ijt is of no consequence that [when] we label 
the individual test of separateness ‘the gravamen test’ 
or the ‘juristic norms test’, or what have you, if we 
apply the fundamental rule that a person may not be 
twice punished for the same offense. The law is not 
the slave of its own terminology—rather, language is 
the servant of the law * * * if the evidence sufficient to 
support a conviction on one charge will support a con- 
viction on another charge, the two charges are not 
separate.” 

The Modesett case reaffirmed this unique application 
of the rule of multiplicity. In this case a singular ab- 
sence fomented charges of (1) unauthorized absence 
(Article 86, UCMJ) and (2) breach of restriction 
(Article 134, UCMJ). On appeal, the government 
counsel, conceding a singular transaction, contended 
separability of the offenses because of a violation of two 
separate “duties.”® The Court rejected this argument. 
It pointed out the futility of attempting to solve a par- 
ticular case by means of a “label” or by stressing the 
difference in the numbers of the Articles charged. Proof 
of the breach of restriction, the court held, relied on 
proof of the unauthorized absence, hence the charges 
were not separate for punishment purposes.” 

Multiplicity of charges is significant only in the con- 
sideration of the maximum sentence that may be im- 
posed. Yet it is the duty of the law officer to instruct on 
the singular nature of the offenses charged and his fail- 
ure to so instruct is prejudicial. The court must con- 
sider only the offense committed. The “offense cannot 


be made to appear more numerous than it actually 
is * * 


T HIS “new tack” in approaching the problem of multi- 
plicity may cause some to change the trim of their 
sails. Under the new look which the courts have taken 
of multiplicity, “throwing the book” at an accused will 
9. See U. S. v. Larney, 2 USCMA 563, 10 CMR 61. 
10. See also U. S. v. Bridges, 9 USCMA 25 CMR 383—missing move- 
ment and unauthorized absence; and U. S. v. Kittle, 9 USCMA 


321, 25 CMR 101—escape from confinement and unauthorized 
absence. 





(Continued on page 26) 
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THE COURT-MARTIAL OF CIVILIANS 


BY LT JOHN A. WHITNEY, USNR* 


O WHAT EXTENT can civilians be sub- 

jected to trial by court-martial? Of the var- 
ious troublesome problems involving the civil- 
ian-military relationship, this is currently one 
of the most sharply disputed. It has now been 
almost three years since the Toth case was de- 
cided. Since then the contest has continued. 
The controversy has involved the constitution- 
ality of Articles 2 and 3 of the Uniform Code 
of Military Justice,? and this constitutional is- 
sue has focused national attention on the prob- 
lems involved. 

There are two recent landmark United States 
Supreme Court cases in the field. The subse- 
quent cases concerning jurisdiction over civil- 
ians necessarily turn on similarities to and dif- 
ferences from these two cases. United States 
ex rel. Toth v. Quarles overturned Article 3 (a) 
of the UCMJ, insofar as the Article purported 
to authorize the arrest and court-martial trial by 
the U. S. Air Force of a man who had been dis- 
charged from the Air Force, for an offense al- 
leged to have been committed during the man’s 
period of active service. Reid v. Covert * over- 
turned Article 2 (11) of the UCMJ, at least in- 
sofar as it applied to a civilian dependent tried 
for a capital offense in peace time. 

The Covert case is difficult to use as a prece- 
dent; first because of the variations of context 
in which Article 2 (11) jurisdiction may be 
asserted, and second, because of the divergence 
of views expressed in the written opinions of 
the members of the Supreme Court. A summary 
of the various opinions written in the Covert 
case is necessary in order to understand the 
problems that are being presented by subsequent 
cases. In reaching its final decision the Supreme 
Court did the unusual in granting a rehearing 
after once deciding the case. Still more unusual, 
it reversed its own original decision.* 





*LT John A. Whitney, USNR, is presently on duty in the Litiga- 
tion Division of the Office of the Judge Advocate General. He re- 
ceived his BA degree from Williams College in 1953, and his LL. B 
from Harvard University in 1956. He is a member of the Bar of 
the State of Ohio and of the United States Court of Military Appeals. 
1. United States ex rel. Toth v. Quarles, 350 US 11, 1955. 

2. 64 Stat. 109-10 (1950), 10 USC 802-3. 

3. 354 US 1, 1957. 

4. Announced as Kinsella v. Krueger, 351 US 470, 1956. 


_ Originally a majority of the Court, in a 5-3 
split, relied on a decision ® upholding a consular 
court in Japan, and analogized a series of cases 
which involved recently acquired territories * in 
order to establish the proposition that Congress 
could provide for the trial of criminals outside 
the United States by tribunals other than Article 
III courts, with less than all the specific safe- 
guards of the Bill of Rights. Having decided to 
set up extraterritorial tribunals in ceuntries 
which would allow them, Congress could make 
such tribunals military without violating the 
Constitution. It followed that making civilians 
in the position of Mrs. Smith and Mrs. Covert 
subject to military jurisdiction did not violate 
the Constitution. 


DuRING THE year that followed this decision, 
the personnel of the court changed. One 
member, Frankfurter, previously undecided, 
made up his mind. Another member, Harlan, 
changed his mind. The majority became a 
minority. The new majority wrote three opin- 
ions, and the minority a single dissenting 
opinion. 

Mr. Justice Black’s opinion, speaking for him- 
self and three other Justices, rejected the ap- 
proach of In re Ross.? Ross, he said, repre- 
sented a historical anomaly in the law. The case 
lost what little validity it had when the last of 
the consular courts was abolished. The opinion 
laid aside the cases involving recently acquired 
territories as resting on a constitutional grant 
of power to Congress * not available in support 
of the UCMJ. 

Having rejected the grounds of the original 
majority decision, Mr. Justice Black then passed 


‘to the Constitutional question which the original 


majority had found it unnecessary to reach. 
Does Congress’s power under Article I Section 
8, “to make Rules for the Government and Reg- 
ulation of the Land and Naval Forces”, author- 





5. In re Ross, 140 US 453, 1891. 

6. Downes v. Bidwell, 182 US 244, 1901; Derr v. United States, 195 
US 138, 1904; Balzac v. Porto Rico, 258 US 298, 1922; Hawaii v. 
Mankichi, 190 US 197, 1903; American Insurance Co. v. Canter, 
1 Pet. 511, 1828. 

. Cited in footnote 5. 

. U. S. Const., art. IV, sec. 3 authorizes Congress to make “Rules 
and Regulations respecting the Territory or other Property belong- 
ing to the United States.” (Continued on page 18) 
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ize it to extend military jurisdiction to overseas 
dependents, when this power is read with the 
“necessary and proper” clause of the same ar- 
ticle and section? After devoting a considerable 
portion of the opinion to emphasizing a distrust 
of the military and the shortcomings of military 
justice, he concluded that the Article I Section 8 
power ought to be read narrowly ; that the power 
did not extend beyond those “in” the services; 
and, that the “necessary and proper” clause 
should not be made a vehicle for judicial discre- 
tion to define and expand the class of persons 
effected by that power since that power involves 
inroads on the Bill of Rights. Comparing Covert 
with Toth, the opinion expressed a belief that 
the ex-serviceman’s connection to the military 
was closer than that of a dependent and that 
therefore the Toth case was controlling. The 
service wives had tobe freed. 

The concurring Justices, Frankfurter and 
Harlan, occupied intermediate positions. They 
maintained that the power to regulate the 
Armed Forces, augmented by the “necessary 
and proper” clause, could include people other 
than those “in” the services, provided a close re- 
lationship to the effective functioning of the 
services could be sufficiently established. Re- 
stricting themselves to the narrow issue before 
the Court, they were not convinced that the trial 
by courts-martial of civilian dependents in peace 
time for capital crimes was necessary for the 
maintenance of discipline in the Armed Forces. 

Mr. Justice Harlan argued individually that 
military trials were necessary and justified in 
lesser offenses, especially those interfering di- 
rectly with the operation of a military base. He 
urged that In re Ross and the cases concerning 
territories still had vitality in establishing that 
the specific provisions of the Constitution do 
not all automatically restrict the Government 
when it acts abroad. It was his opinion that 
the nature of the offense charged was one of the 
competing considerations involved in determin- 
ing the extent to which the specific safeguards 
were applicable. Only two members, Justices 
Clark and Burton, were left adhering to the 
views of the former majority. 

The services have elected to construe the de- 
cision narrowly; to continue asserting jurisdic- 
tion as before except for civilian dependents 
charged with capital crimes in peace time; and 
to press for further judicial clarification of the 
law of military jurisdiction. As a result of this 
election a considerable number of cases have 
arisen which have been argued in the lower Fed- 
eral courts and in the military courts. As might 
be expected, the results have been mixed. Some 
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courts have given in the Covert decision a nar- 
row interpretation. Others have extended it. 


THE COURT OF MILITARY APPEALS has 
in every case taken the most favorable view 
possible of Congress’s power. In United States 
v. Marker,’ decided prior to the Toth and Covert 
decisions, the Court upheld the conviction of a 
civilian employee of the Army in Japan. Fol- 
lowing the Toth case the court decided United 
States v. Burney,” United States v. Varney *' 
and United States v. Rubenstein. Both ac- 
cused were held to have been “accompanying” 
the Armed Forces in Japan. The Court found 
Article 2 (11) constitutional. Following the 
decision in Covert, however, the Court of Mili- 
tary Appeals has had to re-examine its position. 
United States v. Wilson ® involved a civilian 
employee of the Army in Berlin. A unanimous 
court concluded that the situation of an Army 
employee was distinguishable from that of a de- 
pendent, and upheld the jurisdiction of the 
Army court-martial. The contest in the 
Wilson case continues, as a habeas corpus peti- 
tion is pending in a Federal District Court. 
The Court of Military Appeals has also de- 
cided United States v. Dial™ since the Covert 
decision. The Dial case concerned a service wife 
convicted in Germany of involuntary man- 
slaughter of her one-year-old son. In a brief 
opinion by Judge Quinn, the Court held this case 
distinguishable from Covert on the ground that 
the offense charged was not capital. (Judge 
Latimer withheld his vote until a later time.) 
Mrs. Dial has since the decision carried her case 
to a U.S. District Court in West Virginia and 
this Court has granted her a writ of habeas 
corpus.’® 
The Federal District Courts and the U. 8S. 
Courts of Appeals have, since Covert, been called 
upon to decide cases involving employees, de- 
pendents, a prisoner, a reservist, and a retired 
officer. In all but four of these cases the Gov- 
ernment has so far successfully argued that the 
Toth and Covert cases were distinguishable, and 
that Congress had the power to provide for 
court-martial trials of the individuals concerned. 
In one case, an inactive Air Force reservist 
was charged with having murdered a German 
9. 1 USCMA 393, 3 CMR 127, 1952. 
10. 6 USCMA 776, 21 CMR 98, 1956. 
11. 7 USCMA 163, 21 CMR 289, 1956. 
12. 7 USCMA 523, 22 CMR 313, 1957. 


13. 9 USCMA 60, 25 CMR 322, 1958. 


14. To the same effect was United States v. Dyer, 9 USCMA 64, 25 
CMR 326, 1958. 





15. USCMA No. 11, 425, decided 26 Aug. 1958. 
16. United States ex rel. Singleton v. Kinsella, U. S. D. C., S. D. 
W. Va., Habeas Corpus No, 2145, decided 6 Sept. 1958. 
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girl while he had been on active duty with the 


Air Force in Germany. He had not been dis- 


charged from the Air Force but remained in the 
Air Force Reserve with an uncompleted military 
service obligation. It appears that the Air 
Force intended to place him under military ar- 
rest and try him for the offense, but before it did 
so he requested that he be placed on active duty. 
His request was granted, he was recalled to 
active duty, and held for trial. The accused’s 
subsequent petition for habeas corpus was de- 
nied, the Judge being impressed by the accused’s 
reserve status and unfulfilled military obliga- 
tion. This was considered to distinguish the 
case from Toth and to justify military jurisdic- 
tion under Article 3 (a), UCMJ.”” 


ANOTHER ISSUE as to the scope of the Toth 
decision arose in the case of a man who com- 
mitted an offense subsequent to his dishonorable 
discharge but while still a military prisoner 
pursuant to a general court-martial sentence.® 
Jurisdiction was based on the Articles of War 
predecessor of Article 2 (7), UCMJ. The Court 
of Appeals for the Ninth Circuit held that the 
status of military prisoner was a sufficient rela- 
tionship to the military for constitutional pur- 
poses, and that the Toth case did not impair 
the vitality of a 1921 case involving a prisoner 
in substantially identical cireumstances.'® The 
U. S. Supreme Court however has granted 
certiorari in this case, and may be expected to 
decide it within the next year. 

In another case a retired officer in the Unitea 
States was convicted of sodomy. He asked the 
Federal District Court for a declaration that 
the conviction was invalid because it was based 
on unconstitutional jurisdiction. The Court 
ruled that Article 2 (4), UCMJ, which subjects 
“retired personnel of regular components of 
the Armed Forces who are entitled to receive 
pay” to court-martial jurisdiction, was consti- 
tutional.?° 

In the three cases where the court-martial 
accused were dependent wives,”* the govern- 
ment has suffered three of its four adverse de- 
cisions since Covert. In these cases the wives 


17. Wheller v. Reynolds, U. S. D. C., N. D. Fla., Pensacola Div., 
Case No. 941, decided Jul. 14, 1958. 

18. Lee v. Madigan, 248 F, 2d 783, 9th Cir. 1957, cert. granted 356 
US 911, 1958. 

19. Kahn vy, Anderson, 225 US 1, 1921. 

20. Hooper v. Hartman, USDC, SD Cal., Southern Div., No. 2027- 
SD-C, decided 10 May 1958, appeal pending. 

. United States ex rel. Singleton v. Kinsella, cited in footnote 35A; 
United States ex. rel. Smith v. Kinsella, U. S. D. C., S. D. W. Va., 
Habeas Corpus No. 1963, decided 12 Aug. 1957; Cheaves v. 
Brucker, U. S. D. C., D. C., Habeas Corpus No. 100-58, decided 
29 Sept. 1958. 
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were accused of committing noncapital offenses 
overseas. To date no civil court holding has 
recognized a constitutional distinction, for pur- 
poses of military jurisdiction, between capital 
and non-capital crimes. 


THE petitioner in United States ex rel. Guagli- 
ardo v. McElroy? was an employee of the 
Air Force in Morocco. He was convicted of 
theft of Government property. The petitioner 
in Grisham Vv. Taylor * was an employee of the 
Army in France. He was convicted for murder- 
ing his wife, a capital offense in France. These 
two cases reached the Federal Courts about the 
same time. Both lower Courts ruled in favor of 
the Government, distinguishing Covert and 
holding that court-martial jurisdiction over 
employees of the Armed Services was a very 
different thing from jurisdiction over dependent 
wives. 

On 12 September 1958 the Court of Appeals 
for the District of Columbia reversed the Guag- 
liardo case by a 2-1 decision. Judge Fahy, 
speaking for the majority, did not say that the 
Covert case was indistinguishable from the 
Guagliardo case in Constitutional terms. In- 
stead, he seized upon the opinion of the Justices 
who concurred in Covert (Frankfurter and Har- 
lan) and interpreted Covert as applying to cap- 
ital cases involving employees as well as 
dependents. 


HAVING REACHED the conclusion that the 
trial of a civilian employee for a capital of- 
fense would be unconstitutional under Covert, 
he finds insufficient legislative evidence to in- 
dicate a Congressional intent to subject civilian 
employees to trial for non-capital offenses if 
trial for capital offenses were unconstitutional. 
Judge Burger, dissenting, points out that from 
the historical standpoint, court-martial juris- 
diction over employees is much older than such 
jurisdiction over dependents. He also empha- 
sizes that functionally such jurisdiction is much 
more closely related to the maintenance of disci- 
pline and the effective operation of military 
forces. Judge Burger’s opinion contains the 
most complete analysis of any judicial opinion 
to date of the various methods which Con- 
gress could use in dealing with the problems of 
crimes by civilian members of overseas Amer- 





22. 158 F. Supp. 171, D. C. D. C., 1958, reversed No. 14304, C. A. 
D. C., 12 Sept. 1958. 
23. 161 F. Supp. 112, M. D. Pa., 1958, appeal pending. 


(Continued on page 23) 
NOVEMBER 1958 
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(Continued from page 7) 
to arrange in advance for the necessary devia- 
tion on a mutually acceptable basis. 

Here, it might be appropriate to note that the 
Act *” re-names the former “civil airways”— 
“Federal airways”. This should serve to indi- 
cate to all concerned that the former “civil air- 
ways” are not, and never were, the exclusive 
domain of civil aircraft. This is pointed up by 
the embarrassment suffered by one large metro- 
politan newspaper recently, when one of its edi- 
torials excoriated military aircraft for flying 
illegally on a “civil airway”. The new name will 
serve to remind the public that any aircraft, 
civil or military, can legally fly on the “civil 
airways”. 

The Act specifically requires that the Admin- 
istrator, in consultation with the Department of 
Defense and other interested departments, de- 
velop plans for the effective discharge of the 
Agency’s functions in wartime, and propose 
legislation therefor on or before January 1, 
1960.%% Until this legislation is enacted the 
Agency may be transferred intact to the Depart- 
ment of Defense in the event of war. There 
have been proposals that future legislation re- 
quire that upon the outbreak of war the Agency 
take the form of uniformed service for all air 
traffic control personnel deemed essential during 
an emergency. 

The language of the act and its legislative 
history leave little doubt that civilian rather 
than military control is to be dominant. Two 
provisions not only highlight this fact, but also 
exemplify the powers of the Administrator, 
which are much more extensive than those found 
in prior legislation. The Act provides * that 

“The Administrator shall develop, modify, 

test, and evaluate systems, procedures, facili- 

ties, and devices, as well as define the perform- 
ance characteristics thereof, to meet the needs 
for safe and efficient navigation and traffic 
control of all civil and military aviation except 
for those needs of military agencies which are 

peculiar to air warfare and primarily of mili- 

tary concern.” (emphasis added). 


RECOGNIZING THAT there may be a conflict 
as to whether a matter is of “primary con- 
cern to the military”, the law makes the Ad- 
ministrator the final judge. The Defense De- 
partment must furnish the Administrator 
with technical information concerning any 





17. Sec. 101 (18). 
18, Sec. 302 (e). 
19. Sec. 312 (c). 
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research and development projects of the mili- 
tary agencies which have potential application 
to the needs of, or which are in possible conflict 
with, the common FAA system. This require- 
ment is to insure that the common system appli- 
cation potential is properly considered by the 
agency and that potential future conflicts with 
the common system are eliminated. 

Along with this position as arbiter the Ad- 
ministrator is authorized to make upon his own 
initiative such reasonable rules and regulations 
necessary to meet an emergency involving safety 
in air commerce. Such regulations would, if 
the emergency dictated, apply equally to civil 
and to military aircraft.”° 

One of the serious deficiencies in both the Civil 
Aeronautics Administration and Board was the 
rather low salary schedule for a number of 
highly technical positions of heavy responsibil- 
ity, requiring intensive specialized training, 
such as supervision of a busy Control Tower, or 
of a large metropolitan Airways Traffic Control 
Center, or of an accident investigation team. 
The Act has specifically provided for a substan- 
tial number of “supergrade” positions for both 
the Administrator and the Board, in the hope of 
attracting well-qualified personnel, and holding 
those it now has.” 


THE REMAINDER of the Act governs Air 
Carrier Economic Regulations, Nationality 
and Ownership of Aircraft, Civil and Criminal 
Penalties, and Procedure. With one exception 
these provisions are substantially identical with 
the provisions of the antecedent legislation and 
are not primarily of military concern. 

The exception is contained in the Civil Penal- 
ties Title. That Title makes all violators of cer- 
tain designated parts of the Act subject to fines 
of up to $1,000.00. From its provisions, how- 
ever, violators who are members of the Armed 
Forces are excluded if the violation occurred 
while they were engaged in the performance of 
their official duties. The exception for military 
personnel is made since they are subject to the 
provisions of the Uniform Code of Military Jus- 
tice and appropriate military authorities are 
responsible for taking disciplinary action in 
their cases. However, a report of the action 
taken by the military authorities must be for- 
warded to the Board or Administrator, as the 
case may be.” 


20. Sec. 1005 (a). 
21. Sec. 202 (b) and 302 (j). 
22. Sec. 901 (a) (1). 
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To those having to deal with the various avia- 


tion statutes, the Act is of great benefit. Instead 


of having to thumb through the Air Commerce 
Act of 1926, as amended *, the Civil Aeronautics 
Act of 1938, as amended “, various reorganiza- 
tion plans“, and the Airways Modernization 
Act of 1957 *¢, all of these statutes are repealed 
by the Federal Aviation Act of 1958, and re- 
placed by it, providing under one cover the cur- 
rent legislation in these fields. 


Wirn TWO or three very minor exceptions,” 
the Act is to become effective on the six- 
tieth day following the date on which the Ad- 
ministrator of the Federal Aviation Agency 
first appointed under this Act qualifies and takes 
office. When it becomes effective it will be a 
long step forward for aviation. It will repre- 
sent a challenging opportunity to the Armed 
Forces to cooperate in the common control of 
civil and military aviation. As a result of this 
common control, it gives the nation the hope 
that the incidence of mid-air collisions, along 
with other types of aircraft accidents, can at 
least be drastically reduced. The need for 
military participation in this endeavor is ob- 
vious and compelling. Military participation is 
desired by our civilian partners. This was 
made crystal-clear in the legislative history of 
the new Act through the testimony of various 
civilian witnesses. Mr. W. A. Patterson, the 
President of United Air Lines, afforded an indi- 
cation of this on June 5, 1958 in his comments 
before the Subcommittee on Aviation, Commit- 
tee on Interstate and Foreign Commerce of the 
Senate,”* when he said unequivocally: 

* * * T do hope that the military can be a 

definite part of this agency. I would like the 

military inside, looking out, rather than out- 

side, looking in * * * 

Naval aviation is prepared to meet the chal- 
lenge. With the compelling need for the amelio- 
ration of present aviation facilities, with the 
hope that a common system of control holds out 
for future aviation safety, and with the favor- 
able auspices under which a civil-military part- 
nership is beginning as a result of this Act, there 
is no limit, not even the sky, to the continuing 
and consistent improvement of all fields of our 
nation’s aviation effort. 





23. 49 USC 171, 44 Stat. 568. 

24. 49 USC 401 et seq., 52 Stat. 973. 

25. Sec. 7, Reorganization Plan IV, 54 Stat. 1235-1236. 

26. 71 Stat. 349. 

27. Sec. 1505. 

28. Page 65, Hearings before the Subcommittee on Aviation, Com- 
mittee on Interstate and Foreign Commerce, United States Senate, 
Eighty-fifth Congress, Second Session, on S. 3880, at page 69. 


(Continued from page 19) 
ican military communities, and the inadequacies 
of these other methods.* 

The state of the law in this field remains un- 
certain. The law is undergoing rapid develop- 
ment as more and more cases come up. Most of 
the cases that have already been decided are now 
being appealed to higher courts. One of them 
has been accepted for review by the Supreme 
Court.* It would seem that the key case of those 
now working their way through the judicial 
process is, Guagliardo (an employee of the U. S. 
Air Force in Morocco). A decision on the facts 
of that case would do much to clarify the state 
of the law in this field of court-martial jurisdic- 
tion. In any such review by the Supreme Court 
of the Guagliardo case, or one like it, the votes 
of Justices Frankfurter, Harlan, and Whittaker 
would be crucial. Justices Frankfurter and 


“Harlan have indicated that they place primary 


23 


importance on the relationship which can be 
demonstrated as existing between the exercise 
of court-martial jurisdiction on the one hand 
and the maintenance of discipline and otherwise 
effective functioning of the Armed Forces on 
the other. They attach some importance to the 
nature of the offense charged. 


|T WOULD SEEM that Guagliardo provides all 
the opportunities than can be provided for the 
Court to make a distinction within the provi- 
sions of Article 2 (11) if such a distinction is 
ever to be made. The employee has a close re- 
lationship to the service based on contract and 
this close relationship is evidenced in his daily 
work. The offense charged is non-capital. Itis 
an offense of which the United States itself is the 
victim, allegedly committed in concert with Air 
Force enlisted men. Finally, there is the fact 
that the offense and the trial occurred in Mo- 
rocco, a country with a system of law more 
different from our own than the systems of such 
European countries as Great Britain and 
France. Of course legal systems throughout 
the world vary greatly in terms of individual 
rights. As a practical matter one wonders 
what an accused gains by losing the opportunity 
to be tried under the UCMJ in order to obtain 
the opportunity to be tried by certain foreign 
systems. 


23. 161 F. Supp. 112, M. D. Pa., 1958, appeal pending. 

24. For a more comprehensive discussion of possibilities open to Con- 
gress following Covert, see Note, “Criminal Jurisdiction over 
Civilians Accompanying American Armed Forces Overseas”, 71 
Harv. L. Rev. 712. 
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(Continued from page 4) 
not only be to obtain “full coverage” but also to 
replace any of the $160 “free months” or zero months 
(up to five years), with higher per month earnings. 


SINCE THE scope of the Social Security Law was 
broadened in 1956 most employment is now under So- 
cial Security. Professional people, such as engineers, 
lawyers, and dentists, are now covered. (The doctors 
are the only professional group not presently in Social 
Security.) Though some employees of the Federal 
Government and its instrumentalities are also covered, 
generally speaking, employees of State or local govern- 
ments are not covered. Yet the law does permit a State 
to enter into a voluntary agreement for the extension of 
Social Security to certain State and local government 
employees. Inquiry should be made concerning social 
security if this type job is contemplated upon retirement. 
*Commander Eggen received his LL.B from the University of Omaha 
Law School in 1937. He is a member of the Bar of the State of 
Nebraska and a member of the American Bar Association. Com- 


mander Eggen is presently Head, Taxation Branch, Office of the 
Judge Advocate General. 





The changes in the Social Security Law made by the 
85th Congress do not have an important effect upon 
coverage for servicemen. There is one beneficial change 
which modifies the law to the extent that if, after 1958, 
you received wages of $4,800 during the year you will 
have 4 quarters of coverage (even though you may have 
earned the $4,800 in six months of the year). This in- 
crease in limitation to $4,800 results in a higher average 
wage on which to compute benefits. 

You should consider your Social Security coverage in 
your retirement plans. The imprudent who do not con- 
cern themselves with the intricacies of the law as high- 
lighted above may find their dependents denied the max- 
imum benefits of the law, their Social Security fund 
depleted, or their expected retirement check from Social 
Security less than could have been possible. Take the 
time to sift your Social Security facts and make sure 
that you and your dependents will recsive the maximum 
benefits of the Law. 


BY CDR ARNOLD W. EGGEN*, USN 
OFFICE OF THE JUDGE ADVOCATE GENERAL 





STATE OF THE LAW 


(Continued from page 14) 
not have the effect of increasing the severity of punish- 
ment. Persons drafting the charges should keep in mind 
the jurisdiction of summary and special courts-martial 
and compare with this jurisdiction the maximum punish- 
ment permitted for each offense charged. Where there 
is an ESSENTIAL ONENESS it will no longer be fashionable 
for the drafter to conjure a variety of charges. Multi- 
plicitous charges place an additional burden upon those 
responsible for the proper conduct of the trial. Such 
charges tend to impair efforts to speed up and simplify 
the administration of justice. In this regard the words 
of Secretary Gates concerning OPERATION TAPE- 
CUT and the speeding up and the simplification of the 
administration of justice seem most appropriate. 

“The administration of justice is one of the corner- 
stones of an effective Navy, and is the foundation of dis- 
cipline. However, anything we can do to improve the 
administration of justice will improve and increase the 
readiness and effectiveness of the Navy. We want to 
speed up our justice system, but maintain our standards 
of fair play.” ™ 


BY LT ROBERT C. STUBBS, USN 
OFFICE OF THE JUDGE ADVOCATE GENERAL 


11. Gates, A Message From The Secretary, JAG Journal, Jan. 58, 
p. 3. 








BULLETIN BOARD... (Continued from page 2) 


NUCLEAR PROPULSION BRANCH 
OFFICE OF JAG 


There has been established within the Admiralty Di- 
vision of the Office of the Judge Advocate General a 


JAG JOURNAL 


Branch on Nuclear Propulsion Matters. The primary 
function of this Branch will be to process claims arising 
out of the operation of nuclear-propelled ships. It is 
anticipated that during the evolution of nuclear power 
as an accepted means of maritime propulsion there 
will be unique legal problems requiring particular tech- 
nical knowledge. A collateral function of this Branch 
will be to provide legal assistance, where appropriate, 
in solving problems arising out of nuclear propulsion, 
specifically including the presently scheduled 1960 
Conference on Safety of Life at Sea. 


TAX NOTE 


SICK PAY EXCLUSION—Denied Retired Members of Armed Forces 
Employed by the U. S$. Government. 


@In a special ruling dated 19 September 1958 the Inter- 
nal Revenue Service held that a member of the Armed 
Forces on the retired list for physical disability is no 
longer “absent from work” for purposes of the “sick pay” 
exclusion provided in section 105 (d) of the Internal 
Revenue Code when he performs services for the United 
States, whether such services are performed in the same 
department or in another department, agency or branch 
of the United States Government. A question exists 
as to whether employees or nonappropriated fund activi- 
ties and wholly owned Government corporations are in- 
cluded. Retirees may be self-employed or employed by 
a private employer without affecting the tax treatment 
of his disability pension. 
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A CHANGE IN RESERVIST DISABILITY 
BENEFITS 


Portal to Portal Disability Benefits for Inactive Duty Training 


In THE past numerous claims by inactive duty Naval 
Reservists for hospitalization and disability benefits 
have been denied because the injuries suffered were in- 
curred while proceeding to and from inactive duty 
training. Such claims could not be paid under the law’ 
since hospitalization and disability benefits depended 
upon the occurence of the injury or death “while so 
employed” on inactive duty training. Inasmuch as the 
reservists were not “employed” on inactive duty train- 
ing while traveling to and from drill periods, no com- 
pensation could be authorized for injuries suffered 
while enroute. 

With the passage of the “Servicemen’s and Veterans’ 
Survivor Benefits Act’”’,? death benefits were extended to 
the survivors of a reservist.’ Still no provision was made 
for injuries. The Act dealt only with benefits for sur- 
vivors of veterans and servicemen. It made no corre- 
sponding extension of disability and hospitalization for 
the reservist who was only injured and did not die as 
the result of injuries sustained while going to or from 
drill. This distinction was unreal and inequitable. It 
seemed inconsistent that the law should authorize pay- 
ment of death benefits to the survivors of the reservist 
who was killed and fail to provide any hospitalization or 
compensation for the reservist who did not die but might 
be seriously and perhaps permanently injured in the 
same accident. 

These inequities inherent in the law became manifest 
in a recent aircraft crash which involved two reservists 
returning directly to their homes from inactive duty 
training. One of these reservists died and the other 
was seriously injured. The survivors of the deceased 
were paid death benefits but the injured reservist was 
not entitled to hospitalization or disability compensation 
because he was not “employed” on inactive duty train- 
ing. 

The Judge Advocate General had been acutely aware 
of this “portal to portal” problem as it related to re- 
servist disability benefits, and he was able to use the 
facts of this unfortunate accident to emphasize the 
need for corrective legislation. 

One of the reservists on the plane was a constituent 
of a Congressman who was a member of the House 
Committee on Veterans’ Affairs. This member made 
an inquiry to the Judge Advocate General concerning 
the injustice to the reservist who suffered disabling 
injuries. The Judge Advocate General explained that 
the injustice could not be corrected by mere legal in- 





1. 70A Stat. 383; 10 USC 6148. 

2. Public Law 881 of the 84th Cong.; 70 Stat. 857. 

3. “Who dies from an injury incurred on or after January 1, 1957, by 
him while proceeding directly to or returning directly from 
such * * * inactive duty training * * *.” 


terpretation of the law and he demonstrated that the 
inequity was inherent in the statutes themselves. The 
Judge Advocate General wrote this legal opinion at 
the time when “A Bill to Consolidate Into One Act All 
of the Laws Administered by the Veterans Administra- 
tion, and for Other Purposes” was being considered by 
the House Committee on Veterans Affairs. The opinion 
indicated a need for legislation if the inequities that 
were apparent were to be corrected. 

When the Bill was reported out of committee, it was 
evident that one of the most important changes was 
the extension of Veterans’ hospitalization and dis- 
ability benefits to cover the reservist “* * * who is 
disabled or dies from an injury incurred after Decem- 
ber 31, 1956, by him while proceeding directly to or 
returning directly from such active duty for training 
or inactive duty training, as the case may be* * * *.” 

Only a little more needs to be said of the new law. 
While the Veterans Administration is responsible for 
the granting or denial of benefits made pursuant to this 
new provision, the facts upon which such claims are 
based are generally within the particular knowledge 
of the Navy Department. The facts are most readily 
available to the Reserve Unit at the time and place of 
the injuries. It is therefore important that Reserve 
Units continue to submit complete investigative reports 
to the Judge Advocate General concerning such cases. 
These investigations should give particular details 
showing the commencement and terminal time of the 
drill, the distance and route traveled to and from drill 
and the exact time of the accident. Such facts are 
necessary to determine if the reservist was proceeding 
“directly” to or from drill at the time of his injuries- 

Of course, the adjudication of the injured reservist’s 
claim will be made by the Veterans Administration, but 
we owe it to our own members to collect and preserve 
the facts of the accident by a timely and thorough in- 
vestigation as is prescribed by the 1955 Naval Supple- 
ment to the Manual for Courts-Martial. The value of 
such a report is evident when one realizes that it has 
been the practice of the Veterans Administration to 
request the Judge Advocate General for investigations 
concerning a claim submitted to the Veterans Admin- 
istration. It can be expected that this practice will 
continue, and for that reason the reservist who is injured 
while going directly to cr from inactive duty training is 
deemed to come within the purview of 1955 NS MCM, 
section 0405a (5) which requires an investigation rather 
than an injury report. 


MAJ ERNEST B. WRIGHT, USMCR 
OFFICE OF THE JUDGE ADVOCATE GENERAL 





4. Public Law 857 of the 85th Cong.; 72 Stat. 1105. Section 106 (d). 


NOVEMBER 1958 
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